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Abstract

This study aims to identify how the Algerian legislator affirms the right of the state to exercise
preemption, in the same way as civil preemption, which is only a strategy aimed at protecting
the property fromillegal speculation, division, retailing and selling it to foreign parties. The
study led to the need for the legislator to intervene, and even the judiciary to find solutionsin
the light of the legal vacuum, and the lack of practical and actual embodiment of the legal
texts of administrative preemption, and the absence of clear procedures to practice it
accurately.
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Le cadrejuridique pour I'exercice du droit depréemption par I'Etat dansla législation
algérienne

Résumeé

Cette étude vise a identifier comment le |égislateur algérien affirme le droit de I'Etat a
exercer la préemption, au méme titre que la préemption civile, qui n'est qu'une stratégie
visant a protéger le bien contre la spéculation, la division, la vente au détail et la vente a des
parties étrangéres illégales. L’étude met en lumiére la nécessité pour le législateur
d’intervenir et pour le pouvoir judiciaire de trouver des solutions au vide juridique, a
I’absence de concrétisation concréte des textes juridiques de la préemption administrative et
a I’absence de procédures claires en ce qui concerne sa pratique avec precision.

Mots-clés: Droit de préemption, Etat Iégislation algérienne, pouvoir judiciaire exercice.
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Introduction:

The property right is one of the basic rights that al legislations have taken care of in terms
of its organization, control of its scope, use and protection, and thisis due to its importance as
well as the big number of complexity of real-estate problems and obligations.

The rea estate system is still closely linked to its political and economic counterpart
prevailing in the country, reflecting in some ways its political orientations and choices, and
reflects its economic priorities.

The immediate-post-independence legal organization of the state-owned agricultural lands
in Algeria adopted the strategy of development on public property. This fact opened the way
for the State intervention to achieve development goals at the expense of private property
which has been under restrictions by the legislator narrowing and expanding according to the
political orientation.

The Tripoli Conference of 1963, Agriculture Self-Management Act, Agricultura
Revolution Act, National Charter, and the 1976’s Constitution played a major role in
expanding state ownership at the expense of individuals private property.

The political changes introduced by the constitutional amendment on February 23, 1989, as
well as the economic reforms initiated since the beginning of 1988, led to the promulgation of
the Real Estate Directive on November 18, 1990, which enabled the establishment of a free
real estate market and ended State monopoly of real estate transactions, keeping on only the
role of control and orientation due to the sensitivity of property and to conserve the balance
between private and public property. This justifies the state's retention of administrative pre-
emption, which is the most important administrative means available for the State to achieve
that balance.

Consequently, the Importance of this study become visible through:

Drawing up an integrated theory on the State's pre-emptive practice in Algerian law;

Clarification of the system of pre-emption as a mechanism in the hands of the state used to
preserve the real estate and its properties from speculation;

Demonstration of pros and cons of this legal mechanism;

Determination of conditions, procedures, and sanctions for violation or falure to
accomplish such proceduresin the exercise of pre-emptive state;

Attempting to indicate the legal and jurisprudential framework by limiting the legal texts
that serve the subject directly;

Attempting to highlight the judicial decisions contained therein.

Previous Studies:

The subject of the exercising of administrative pre-emption by the State as a subject in
itself is according to my knowledge, and despite its importance and legal weightiness, almost
subject of no study. Indeed, the study that cared the most for this subject was Meriem
BOURABA's search titled "Right of Administrative Pre-Emption under the Law Bearing
Land Orientation No. 90/25, magister dissertation done at the University of Algiers. This
study aimed at unveiling the efficiency and profitability of administrative pre-emption under
Law No. 90/25 bearing Land Orientation. However, State intervention was ruled by a group
of other specia laws put by the legidlator.

While administrative pre-emption is considered as a deviation from the original root of
"the Power of the Will" and materializes exclusive and legal ownership of the property
regardless of the will of the first owner or the purchaser for the clam of achieving balance
and protecting the public interest, this issue gives rise to very important inquiries summarized
in the main question, which is:

How far the administrative pre-emption's legal system is efficient and able to achieve
and protect the balance between private & publicinterest?

What is the legal basis of administrative pre-emption and the balance it achieves
between public and privateinter ests?
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From this main question, one asks sub-questions, the most important of which are:

-What are the most important differences between the administrative pre-emption
provided for by the Civil Act’s texts?

- What are the conditions and procedures for resorting to administrative pre-emption,
and who are personswho are entitled to introduce it?

- What are the guaranteesto protect private interest under the system of administrative
pre-emption?

The research on the subject of the right of the state to pre-emption enables the
understanding of this mechanism in terms of its philosophical and legal basis, its functioning
method, the evaluation of its effectiveness in achieving its objectives under the experience of
knowledge in terms of time and place.

It relies initially on the extrapolation and analysis of the legal texts regulating it. It aso
gets assisted by the follow up of the reality of its practice on the field and orientations of
justice to solve problems resulting from its application.

This fact leads to orient the search on this subject according to the following plan:

1- The concept of administrative pre-emption and itsfields of practice.

1-1- Definition and characteristics of administrative pre-emption.

1-2- Areas of Pre-Administrative Practice

2- Thelegal system of administrative pre-emption

2-1- Conditions of application of administrative pre-emption

2-2- Proceduresfor the exer cise of administrative pre-emption, and the implications
ther eof.

1- The concept of administrative pre-emption and itsfields of practice:

Judging the thing is part of its conception. Therefore, it is necessary to understand the
system of administrative pre-emption to begin with a statement of its concept, characteristics
and field of practice. The content of this subject is asfollows:

1-1- Concept and characteristics of administrative pre-emption:

In this section, we shall address the definition of administrative pre-emption and its legal
adaptation in section |, and section Il will address the characteristics of administrative pre-
emption.

1-1-1- Definition of administrative pre-emption, and adaptation in civil law:

We will refer to the definition of pre-emption first, through its second legal adaptation.
First: Defining Administrative Pre-emption:

« Shefaa » in the Arabic language is taken from « shafaa », or “Al-zawj e which means the
pair, opposite of «al-fard » which means the odd . One says the man *“chafa’a” when he was
alone and isjoined by another'®.

In the Arabic language, one means by «Shoufaa » the increase; in other words, to ask for
more to add it to your possession to increase it. If it was one, you increase it through
Shouf'a®.

In the terminology of jurisprudence®, pre-emption did not exist as a system of Holy Sharia
law in the Holy Quran but was guaranteed by the Prophet's tradition (Sunnah al-nabwy'a) .

It has been reported from the last of the prophets Mohammed peace of God be upon him
severa "hadiths' (says) establishing pre-emption as a system endowed by its proper
provisions®.

It was defined as a capacity or authority enabling the owner of its right to subrogate the
buyer if he expresses his will. This subrogation concerns al the rights and commitments of
the buyer instituted by the sale deed or consequential thereto.

That means that a person who disposes of one of the pre-emption’'s reasons, such as a
partner, can subrogate the buyer in the part intended to sell by one of the partners.

In terminology, the legislator determined pre-emption in the civil act through article 794 as
follows: pre-emption is an authorization that authorizes subrogation of the buyer in the sale of
a Real estate...”

238



Revue El-Tawassol Vol. 27 — N°01- Juin 2021

Pre-emption, according to this definition, is an ability or authority that enables the person
who holds one of its reasons to subrogate the buyer in the sale of the property in order to add
it to its original property subrogating legally and compulsorily the buyer in his entire rights
and commitments.

The Real estate guidance law number 90 — 25 dated November 18, 1990, did not define the
administrative pre-emption. However, it was defined in article 3 of the draft decree related to
the modes of exercising of the pre-emption right by the state in transactions related to
agricultural and urban lands as follows. pre-emption is an authorization that permits the
subrogation of the possible buyer in the sale process®.

While this decree revolves around agricultural and city lands, the administrative pre-
emption can be defined through the joining of two definitions which gives the following
definition: it is an authorization that enables the state with its power to subrogate the buyer
chosen by the sailor in the sale of the Real Estate.

It is an extraordinary system in terms of its conditions and procedures. it is exercised by a
public organism in charge of land organization according to provisions of article 62 of the law
on land orientation. this organism is created by the executive decree number 96 — 87 dated
February 24, 1996, which is the national office of agricultural lands.

Second: legal conditioning of administrative pre-emption:

A considerable debate on the conditioning of pre-emption appeared between those who say
pre-emption is an in-kind right and those who say that it is a personal right.

Some consider it asin-kind right because it results from the right of pre-empted Real estate
property, which has consequences many effects and results such as the competent court to
rule on the pre-emption lawsuit, which belongs the pre-empted Real Estate property in
question, to its cycle of specialisation.

Others consider that pre-emption is a persona right stuck to the person using this pre-
emption. The reason is that the latter is connected to him, which means that the pre-emptor
does not use an in-kind lawsuit, but a persona right attached to him, which is his right to
become buyer by preference!”.

After that, they conclude by saying that this personal right can neither be passed by
inheritance nor transferred. Creditors of pre-emptor cannot use it in his name, consequently,
there are not meant by the personal right as opposed to the in-kind right.

Al-Sanhuri sees that the pre-emption is neither an in-kind right nor a persona right.
Moreover, it is not considered aright at all. To prove this, only that it is one of the reasons of
property acquisition, it is similar to possession, both of which are neither in-kind right nor
personal right, but they are legal facts, and they are the sources of rights and they cannot be
described asin-kind right nor personal right®.

The fair opinion is that pre-emption is the reason to acquire the right. the pre-emptor
acquires the property of in-kind right of the Real-estate'® if he meets the conditions.

It isalimitation on the freedom of disposing by one hand, and an authorization attached to
the pre-emptor to use it as a defence against neighbourhood disadvantages or to participate in
the property subject to pre-emption.

Asaresult, it is considered as annulled his use of the authorization, its transfer or lease to
another person, in the lack of a reason for this to happen, which is rejected by the nature of
pre-emption itself @©.

By considering pre-emption as a power and not a right, the creditor of the pre-emptor will
not enable to ask for pre-emption through indirect lawsuit it institutes in the name of his
indebted person. It cannot be transferred to a third party on the pain of its loss and the
cancellation of its use™.

This option is more suitable regarding the administrative pre-emption considering that
using and resorting to it by the state is an extraordinary mode of acquisition of Real estate’s
through advantages of public authority in order to realize public interest and benefit™?.
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It is described by the capacity disposed of by the text, and it is neither an in-kind right nor
personal right notably that can be used only on Real estates and it was instituted to prevent
likely possible disadvantages due to the connection with the sold properties, in addition to its
economic characteristics and advantages in joining together a divided property. It is possible
that pre-emption was used for a different goal from its original purpose, which gave rise and
multiplied litigations about it due to the danger of its use and the introduction of its lawsuit.
1-1-2-Characteristics of administrative pre-emption (its particular characteristics the
civil pre-emption):

The main characteristics of administrative pre-emption, compared with civil pre-emption,
are:

- its linkage will pre-emptor, because the beneficiaries of the administrative pre-emption are
corporations (the state, local communities) *2;

- the beneficiaries of civil action do not need to provide justifications to his will to subrogate
the origina buyer, where the administration, in case of a decision to use pre-emption, is
obliged to justify it®?,

- the use of pre-emption will be optional in case of civil pre-emption, however, decree number
83 — 344 Bearing freedom of transactions made the intervention of the state compulsory in the
administrative pre-emption, which means that the state does not have it as optiona to
subrogate or not the buyer, but it is obliged to intervene automatically to buy the property
from tﬁ%foreigner, to ensure the transfer of the property from the foreigner to the Algerian
citizen*™,

the state’s justifying of its position is submitted to the control of the magistrate, who can
control, in case of necessity, the legitimacy of the made decision®®,

- the civil pre-emption aims to achieve the individual interest avoiding and preventing the
division of the property and the entrance of the foreigner to the same family, while the
administrative pre-emption is aimed to control property transactions to avoid any unusual
increase in prices and speculation in the property market,

1-2-Fields of use of administrative pre-emption:

The field of use of administrative pre-emption right by the state can be defined by
agricultural lands owned as private property, as well as agricultural lands belonging to the
public ownerships. The Algerian legidator gave huge importance to the terrorism sector &
terrorist sites, and created pre-emption right on it according to law and regulating texts, as
part of the state's efforts to realize property effective investment serving the national economy
and encouraging investment.

1-2-1- Use of administrative pre-emption by the state on agricultural lands owned as
private properties:

The establishment of administrative pre-emption by the state on agricultural lands owned
as private property is aimed at opening the way for young farmers to land ownership, re-
establish farmers whose property was expropriated, as well as the investor lessor in case of
the sale of the land exploited™” by in order to extend and enhance agricultural farms, and to
avoid therisk of city extension, sharing and portioning off.

To lay the foundations of the state's right of pre-emption, the Algerian legislator created a
public organism in charge of land orientation according to provisions of article 62 of the land
orientation act, which provided for what follows: the public organism in charge of land
orientation uses the right of pre-emption provided for by article 4 of the law number 87 — 19
dated December 8, 1987, this public organism is the national office of agricultura lands
created by the executive decree number 96 — 7819,

The national office of agricultura lands the sides the sanctions punishing the norm
exportation of agricultural land, which can be the porting of the land under exportation at the
expenses of the owner, the possessor, or putting it up to rent or sale'®.

In this respect, we find that the state put into application alevel mechanism to control the
fear application of texts of the loan number 87 — 19 related to awarding the right of permanent
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use to the beneficiaries of agricultural lands belonging to the public ownership, which is the
executive decree number 90 — 51 dated February 6, 1990 determining the modes of
application of the article 28 of the above law®.

The ministry of agriculture intervenes through local directions to control conditions of
transfer of use right by the beneficiaries. The law, even if it authorized the transfer of the use
right, it conditioned it by the gathering of conditions provided for by articles 9 and 10 of the
loan number 87 — 19, if not, the state will intervene and use the right of acquisition through
pre-emption.

If the application of these conditions®® appears to be difficult, this fact led to think of the
review of the mode of agricultural land exportation through the proposition of a draft law on
the exportation of agricultural lands through sale or renting. However, political disputes on
the subject of agricultural lands prevented its proposal to the parliament. This issue was
finally ruled out by the speech of the president of the Republic Abdul-Aziz BOUTEFLIKA to
the governors on May 2000 in which he said that agricultural lands belong to the state and
will neither be rented nor sold but will be granted through concession®.

1-2-2- The use by the state of administrative pre-emption and agricultural lands
belonging to national private ownerships, urbanized lands:

article 20 of the law of land orientation defined the urbanized &building lands as land
occupied by a group of constructions in its spaces of prospects and by the content of its
equipment and activities evenif it is not endowed with al equipment or not built.

As regards article 21 of the same low, it defines the capable-to-be-urbanized lands as any
plot of land intended to be built in a given delay through tools of development and building.

By returning to the text of article 71 of the low. Land orientation, we find that the Algerian
legislator created the right of pre-emption for local communities to preserve the public
interest and benefit and meet the needs, without the use of procedures of expropriation.

In this respect, one highlights that the right of pre-emption in its procedures and effects is
easier and less complicated than the expropriation, since the right of pre-emption the property
title of built or building lands with less Air Force in terms of money and public expenses, by
one hand. On the other hand, the legislator ranked the preferential treatment of the state and
local communities in the use of the pre-emption right in the way that they become in a higher
degree than that of pre-emptors quoted in article 795 of the civil act.

The day of the use of administrative pre-emption in city land market remains to reinforce
and diversify the local policy of housing in the way that the local communities will be able to
acquire land in the most expensive neighbourhoods, intending it for the building of social
houses for familiesin need, create land reserves in order to keep on extending the reception of
economic programs and activities, realizing social equipment, fighting against the
deterioration of urban tissue and, developing tourist and leisure places. Thus, the
administration has to justify its decision to use the right of pre-emption in order to prevent the
cancellation of its decision by administrative Justice asillegitimate®?.

1-2-3- Theuse of pre-emption by the statein tourist sites:

The use by the state of pre-emption in tourist sites came to adapt to current developments.
The law number 03 — 03 dated February 17, 2003 bearing regions of extension and tourist
sites was adopted in order to execute a plan on tourist development. If the state does not
acquire the land through pre-emption, it will acquire it through expropriation'®.

by returning to the text of the above law number 03 — 03, and precisely its article 21, one
finds that it provides for the use of pre-emption right by the state inside the source of
extension and tourist sites through the national agency of tourism development on all
properties and constructions realized according to this law, and which is subject to paid or not
paid voluntarily property transfer®.

As regards the determining of the property value subject to pre-emption, article 17 of the
above law providesfor:
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“The price of the property subject to acquirement or expropriation by the services of the
state’s ownerships is calculated on the date of the publication of the decision of the
classification of the tourist zone.”

It would be noted that the role of the national agency of tourism development in the use of
pre-emption has not been activated and the end of the year 2006, when was adopted an
executive decree bearing the number 06 — 385 dated October 28, 2006 determining the modes
of use of pre-emption rights by the national agency of tourism development inside zones of
settlement and tourist regions'”.

1-2-4- The use of pre-emption by the state according to the provisions of the order
number 01 — 09:

in the absence of the right of the Algerian state in using pre-emption, the fact that
prevented it from conserving the factory of cement in the Township of Sig, province of
Mascara, when the Egyptian operator sold it to a foreign operator. However, similar scenario
was afforded by the government as regards the Egyptian operator ORASCOM TELECOM
Algeriawhen the international press release information on the sale of this Egyptian company
of its subsidiary to the foreign operator, through adopted laws for application-related as whole
with investment and transfer by companies to other foreign parties as long as these companies
are submitted to the Algerian low, such as the law number 01 — 03 dated August 20, 2001
related with investment and its development, as well as provisions of the order number 01 —
09 dated July 22, 2009 bearing complimentary Finance law of the year 2009, and the use of
pre-emption hereisin accordance with registration act®®.

2- Legal system of administrative pre-emption and its effects:

After we talked in the first chapter on the concept of administrative pre-emption, its
characteristics and the field of its use by the states, we will talk in the second chapter about
conditions of applying administrative pre-emption, necessary procedures to its use as well as
its effects.

2-1- Conditions of application of administrative pre-emption:

Since there is a linkage between pre-empted property and pre-emptor, and by returning to
provisions of civil act, the law number 87 — 19 and the law number 90 — 25, one cannot use
the right of administrative pre-emption and less under two conditions:

First Condition: the condition related to the existence of the Pre-emptor
Second Condition: the condition related to the property
2-1-1- the condition related to the existence of the Pre-emptor:

If article 795 of the civil act determines the nature persons enabled to use pre-emption, the
specia legidation (90/25) added to the text of article 795 of the civil act persons and other
organisms able to use pre-emption right.

Thus, the state and local communities have the right to use pre-emption on urbanized or
building lands as we said before, consequently, they will have the priority above all the grades
coated in article 795 of the Algerian civil act, according to article 71 of the law number 90 —
25 of the law on land orientation.

Asregards article 180 of the registration act, it makes an addition to the right of the state in
using pre-emption regarding all the real estate, asit is confirmed by article 16 of the executive
decree number 91 - 454 determining conditions of private and public properties
administration belonging to the state and the management, as well as local communitiesin the
use of administrative pre-emption under respect of legal delays provided for by the above
article 1189,

It can also use automatic pre-emption on foreigners’ disposing of their properties, the fact
that was quoted above.

By returning to the text of article 118 of the registration act®®, one finds that the state uses
pre-emption in favour of the public treasury. It provides that the administration of registration
can use, in favour of the treasury, the right of pre-emption on properties, property rights,
stores, customers, renting right or profiting of the renting promise on the entire or part of a
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property, if it considers that the sale price is not enough. It will use this right through paying
this price in addition to 10% for rights for owners, in addition to the lawsuit introduced in
front of the commission provided for in articles 102 and 106 of this act during the delay of
one year starting from the date of the deed’s registration, or the declaration. The decision of
the use of pre-emption is notified.... In the field of the above properties.”

In addition, the Algerian legidature enabled the state to use pre-emption on agricultural
lands belonging to privates, since by reading articles from 48 to 52 of the law on land
orientation, one finds that it confirmed for the state this right, accepting the case of non-text
partition of agricultural lands, and non-use of the lands for the purpose they were granted for.
Due to its importance and economic and social weight, the public organism can propose to
acquire these lands, with the possibility of using the right of pre-emption®?.

Pre-emption can be used the in the last stage that follows the use of or previous procedures
in vain. It accompanies the putting-up-for-sale of the agricultural land which is not exploited
effectively if it is fertile or very fertile. This comes following the proving of the non-
exploitation of agricultural lands in the minutes drawn up by the special commission which
notif 32'§he national office of agricultural lands in order to launch legal proceduresin usein this
field™?,

2-1-2- Conditionsrelated to the property subject to acquirement by pre-emption:

The conditions required in the property subject to acquirement by pre-emption right lead us
to distinguish between conditions related to agriculture & city property.
First: Conditionsrequired in the agricultural land:

In this case, one has to distinguish as regards agricultural exploitation between built and
non-built lands.

a- Non-Built Lands. One means by non-built lands al lands with new constructions intended
to agricultural activity whatever is its type or nature. To be possible for the state to use the
right of pre-emption, one has to exclude:

- al the lands agricultural type of which has changed before disposing of them, even if they
are dtill exploited in agriculture, usualy, these lands are situated in the periphery of urban
zones. They can be used for development and urbanization because they are lands that can be
used for construction in the medium or long term.

- All the lands used or reserved as tree-planted areas,

- dl the lands that are attached directly to non-agricultural property, such as family gardens
and orchards,

- al the lands reserved for mining or quarries;

b- Built lands: One means by built lands any area on which is built the construction or
establishment for housing or its dependencies such as garages and stores, and any
construction reserved to serve the property belonging to a collective farm. Consequently, if
the firm is put up for sale, in this case, there is no need to distinguish between what is built
and what is not, since the sale concerns the land and its constructions. This means that pre-
emption is used on the entire farm. As for the case of constructions independent from the
land, one can use pre-emption on the entire farm.

In case the independent constructions from the land are put up for sale, pre-emption can be
used on equipment and instructions for sale. One excludes instructions used as houses, unless
they are put up for sale alonein this case, one can use pre-emption to acquire them®>.
Second- Conditionsrequired in city property:

It is rare to find non-built land in city areas. In most of cases they are constructed or
depending to a construction. Due to the big demand on city lands and the small offer, using
pre-emption right becomes important since it is used on al city lands without exception, and
in the rental that precedes pre-emptors quoted in the text of the article 795 of the civil act, and
this as part of the execution of urban tools in order to meet the needs of the public interest
without applying the likely other extraordinary legal procedure which is expropriation for
public interest.
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Consequentlgl, one can call it special pre-emption closer to the procedure of public property
expropriation®.

The reason and demand of city lands remain uneven in all regions due to urban tools. The
use of pre-emption right enables to define areas that has to be submitted to it, and
consequently, it excludes urban areas from others.

So, urban power centres of strategic location remain the most in need for the use of pre-
emption to be acquired due to the vitality of its social and economic activity, as well as areas
located at the periphery of the cities, which are considered as sensitive areas that constituted
the line of contact between two worlds: the urban and rural worlds. It attracts the interest of
price speculators who opt for the investment of buying them then expecting the expected
urban expansion®®.

2-2 Procedures necessary to use the administrative pre-emption and its effects:

In this chapter, we will try to touch on the mode of following the necessary procedures to
use pre-emption by the state, and the legal effects resulting from the use of this right in the
lack of legal texts that explain that clearly. So, despite inserting this right in special legal texts
such as the law on land orientation, one did not specify the mode of using the administrative
pre-emption, consequently, we must always return to the general rules.

2-2-1- Procedures of the use of administrative pre-emption:

By returning to the general rules provided for by the civil act, State’s acquirement by pre-
emption is not excluded from these rules.
First: Thedeclaration of intention to acquirement by pre-emption in fixed delay

by returning to the text of article 52 of the law 90 — 25 Bearing land orientation, one finds
that the national office of agricultura lands created by the executive decree number 78 — 96
dated February 24, 1996, is the entitled organism to which refers both of the buyer and the
seller on whether the agricultural property is exploited. in this case, one has to respect the
procedure which is the examination of the effective non-exploitation of agricultural lands, and
that the procedure of description application is applied through regulation®”.

On this basis, the buyer and the seller of the property have to submit a declaration on their
intention to contract, before contracting the transaction in the official form, to the nationa
office of agricultural lands, if the property is agricultural, or to the competent local agency of
urban(sgroperty management and regulation if the property subject to the transaction is
urban**.

By the issuance of inter-ministerial instruction of the ministries of finances and agricultural
and rural development dated July 15, 2002 related to the transfer of the permanent right of use
granted to the beneficiaries as part of the law number 87 — 19, the latter showed some
procedures for the use of pre-emption right by the state, since it committed notaries public,
before the drawing up of the transfer deed, to inform the manager of state properties of the
province to enable him use the right of pre-emption in favour of the state. It gave the latter a
delay of one month starting from the date of notification reception from the Notary Public
related to the acquirement by pre-emption or authorizing the transfer®?.

Second: Fixing the price:

The Notary Public who draws up and notify the declaration has to include in this
notification information and fundamental elements related to the sale, notably the identity of
the parties, who are the buyer and the seller, describing precisely the property rights that are
to be sold“?, the agreed price for the sale of the property, or the declared price in the deed,
and what follows of fees?.

In case the above procedures are not observed, one will be in front of two cases as regards
the use of pre-emption by the public organism:

- The first case: It is the case of rgjection of using pre-emption right by the organism, which
results in the accomplishment and achievement of the original deed. One has to note here that
the decision of answering by reject has to respect the granted legal delays,

(36).
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- The second case: it is the case of accepting the acquirement through pre-emption by the
organism as it is agreed in the deed. Consequently, the deed can be concluded in the official
form, or the acquirement through pre-emption is accepted with the possibility of changing the
agreed price between the buyer and the seller. This will be considered as a coming-out of the
rules of pre-emption provided for in the civil act. in the last case, one can imagine one of the
two hypotheses:

1. either the seller accepts the offer, and the parties’ will is materialized in the official form,

2. or the buyer rgjects the offer, and in this hypothesis, the organism can opt for justice to
determine the price of the property put up to sale'?,

The sanction resulting from violating provisions of pre-emption by the contracting parties
is a cancdllation in the way that it becomes without effect as for the public organism
according to article 56 of the law number 90 — 25 stipulating that any transaction concluded in
violation of provisions of the above article 55 is cancelled and without effect. In this case, one
can approve the property transfer which this transaction realizes in favour of the competent
public organism through the payment of a fair price, this regarding the seller and the buyer.
But as regards the decision issued by the public organism in charge of the use of pre-emption,
it is considered an administrative decision, and the non-respect of legal procedures is
sanctioned by the cancellation according to administrative justice rules?.

2-2-2- Effects of acquirement through administrative pre-emption:

If among effects of acquirement through pre-emption in the civil act is the commitment of
the seller to transfer the sold property ownership, if the ruling grants it to him, and this
transfer is materialized by registration, also the seller is committed to delivering the property
subject to pre-emption to the pre-emptor, if the property isin the possession of the seller and
is not delivered to the buyer, on the other hand, it results from the establishment and use of
administrative pre-emption right the transfer of the ownership of the right of use to the
state®, which subrogated the buyer in his rights and obligations provided for in the law
number 87/19. The state becomes the full owner of the property, and any violation of
obligations and rights, violation of pre-emption provisions, is punished by the convenient
sanction. In this respect, one distinguishes between two cases:

- First: Case of sanctions resulting from the non-respect by the buyer, the seller and
the Notary Public of proceduresof pre-emption use:

If the original parties of the deed do not observe procedures provided for according to the
legislation in force, as we noted above®, the transaction will be cancelled in favour of the
legal organism entitled to use the administrative pre-emption, since the latter has the right to
demand the cancellation of the transaction and subrogated the buyer with retroactive effect,
through paying afair price according to provisions of article 56 of the law on land orientation
number 90 — 25. The nature of this legal procedure is restitution that is distinguished from
pre-emption being a later procedure that follows the conclusion of the contract, and the
transfer of property to the buyer®”.

The legal civil responsibility also results from the work of the Notary Public if he omits the
procedure resulting from the authenticity of the deed. His responsibility here is towards the
parties of the contracting relationship, and regarding the public organism™®.

- Second: Sanctionsresulting from violation by the public organism:

One distinguishes between whether the violation made is in the procedure or basically.

1- Violation in the procedure: Organism’s non-respect of the legal procedure is liable to the
cancellation of its decision according to the rules of the administrative litigations act,

2- violation basically: If the intervention of the public organism is aimed at buying lands,
redistributing them or buying them, and are not to monopolizing them, the non-respect of the
reason for which pre-emption is introduced permits the interested parties of the sale deed to
apply for compensation of damages caused to them due to the non-conclusion of the contract.
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Conclusion:

Through our study of the subject of the State’s rights in using pre-emption, one concludes
the following results:

the Algerian legislature, even if he wishes through pre-emption right provided for in the
special laws to realize a strategy serving the property, and more precisely to preserve the
agricultura orientation of lands, fighting speculation in rea estate market, oppressing greed
and arbitrary embezzlement in favour of expanding urban zones, or to create areas intended to
industrial or tourist activities, or to construct social houses, and its concentration on
supporting agricultural forms is nothing but a confirmation to our say, in spite of the
disappointing results due to alergies and in the field of Bailey officiating from agricultural
lands, and granting them to persons who have no relation with agricultural. However, and in
this framework, and despite legal texts provided for in specia laws, it lacks efficiency since it
remains without practical materiaization. Thisis due to the non-provoking of disputesin this
respect.

The lack of justice rulings rendered in this field reflects our orientation. The legislature
stipulation of the State's right of acquirement through pre-emption came with deficiencies
since he did not specify and clarify the procedures of its use precisely to enable the transfer of
property.

Non-effective activation of the national office of agricultural land to perform its duties
according to the law.

Non-sparking of the point of justice and its role in the use of pre-emption, asit is the case
of pre-emption in the registration act and the right of pre-emption according to the decree 93 —
03 bearing organization of land activity, since it did not provide for procedures in front of
justice asit did with pre-emption according to the general basics provided for in the civil act.

So, and as a solution as regards the above problem, we suggest a fundamental
recommendation requiring to be followed, which is:

the necessity of intervention of the legislature through removing al ambiguity and lega
vacuum breaking the use of pre-emption in terms of its obligations and the procedures
organizing it, to serve the property and the public interest through ensuring the balance
between private and public interests and to prevent economic damage.
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